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kamala-harris-criminal-justice.html	 [https://perma.cc/FDN2-JJAJ];	 Sahil	 Kapur,	 Ka-
mala	Harris	Gambles	 on	a	Risky	Embrace	of	Her	Record	as	 a	Prosecutor,	 BLOOMBERG	
(June	 11,	 2019),	 https://www.bloomberg.com/news/articles/2019-06-11/kamala	
-harris-gambles-on-embrace-of-her-record-as-a-prosecutor;	 German	 Lopez,	 Kamala	
Harris’s	 Controversial	 Record	 on	 Criminal	 Justice,	 Explained,	 VOX	 (Aug.	 12,	 2020),	
https://www.vox.com/future-perfect/2019/1/23/18184192/kamala-harris	
-president-campaign-criminal-justice-record;	 Alex	 Shephard,	 What	 Kamala	 Harris	
Didn’t	 Say,	 NEW	REPUBLIC	 (July	 1,	 2019),	 https://newrepublic.com/article/154400/	
kamala-harris-defend-record	[https://perma.cc/LR5E-PDZ7].	
	 2.	 See,	e.g.,	Kate	Zernike,	‘Progressive	Prosecutor’:	Can	Kamala	Harris	Square	the	
Circle?,	 N.Y.	 TIMES	 (Feb.	 11,	 2019),	 https://www.nytimes.com/2019/02/11/us/	
kamala-harris-progressive-prosecutor.html	 [https://perma.cc/JY4W-E5KA];	 Nicole	
Allan,	The	Unknowable	Kamala	Harris:	The	Complicated	Career	of	a	Self-Proclaimed	Pro-




















NEW	 REPUBLIC	 (Sept.	 12,	 2019),	 https://newrepublic.com/article/155030/kamala	
-harris-criminal-justice-reform-plan	[https://perma.cc/6GRQ-57GY];	Astead	W.	Hern-
don,	 ‘Trust	Me’:	Kamala	Harris	Makes	Big	Play	on	Criminal	 Justice	Reform,	N.Y.	TIMES	
(Sept.	 9,	 2019),	 https://www.nytimes.com/2019/09/09/us/politics/kamala-harris	
-criminal-justice.html	[https://perma.cc/D3FY-GFPF].	










idential	 Run,	 APPEAL	 (Dec.	 4,	 2019),	 https://theappeal.org/kamala-harris-criminal	
-justice-record-killed-her-presidential-run	 [https://perma.cc/SFN4-GWA2];	 Rory	
Fleming,	Kamala	Harris’s	Exit	Shows	That	Prosecutors	No	Longer	Get	a	Pass,	FILTER	(Dec.	
4,	 2019),	 https://filtermag.org/kamala-harris-prosecutor	 [https://perma.cc/7AN3	
-6P7L];	Derecka	Purnell,	Many	Americans	Are	Ready	for	a	Black	Woman	President.	Just	
Not	 Kamala	 Harris,	 GUARDIAN	 (Dec.	 3,	 2019),	 https://www.theguardian.com/	
commentisfree/2019/dec/03/black-woman-president-kamala-harris	[https://	
perma.cc/WGM4-YJ24].	 Of	 course,	 Harris’s	 vice-presidential	 nomination,	 and	 her	
eventual	 election	 alongside	 former	 tough-on-crime	 Senator	 Joe	 Biden,	 raises	 some	
questions	 about	 that	 characterization	 or	 how	 strong	 any	 such	 a	 referendum	might	
have	been.	Cf.	Derecka	Purnell,	Why	Black	Progressive	Women	Feel	Torn	About	Kamala	



































tice,	Tanner	Reinvents	 Image	 for	New	Term,	DAYTONA	NEWS	 J.,	Oct.	29,	2000,	at	O1B,	
2000	WLNR	9077091	(“‘Tanner	has	been	a	very	progressive	prosecutor	and	very	open	








	 7.	 See,	 e.g.,	 Karakatsanis,	 supra	 note	 4,	 at	 924–29;	 David	 Alan	 Sklansky,	 The	
Changing	Political	Landscape	for	Elected	Prosecutors,	14	OHIO	ST.	J.	CRIM.	L.	647	(2017)	
(describing	the	shift	in	electoral	priorities	in	DA	elections);	David	Alan	Sklansky,	The	







District	 Attorney,	 NATION	 (Oct.	 3,	 2019),	 https://www.thenation.com/article/chesa	



















gressive	 prosecutors.	 Rather	 than	 sorting	 all	 of	 the	 candidates	 and	
elected	officials	who	have	sought	or	received	the	mantle,	I	offer	four	
ideal	types:	(1)	the	progressive	who	prosecutes;	(2)	the	proceduralist	
prosecutor;	 (3)	 the	 prosecutorial	 progressive;	 and	 (4)	 the	 anti-car-
ceral	prosecutor.	To	be	clear,	these	are	ideal	types.	Many	progressive	
prosecutors	and	many	academic	descriptions	of	the	ideal	or	quintes-
sential	 progressive	 prosecutor	 exhibit	 aspects	 of	 more	 than	 one	
type.13	 And	 the	 realities	 of	 jurisdictions,	municipalities,	 and	 offices	
mean	that	one	progressive	prosecutor	might	arrive	on	the	job	casting	
one	type	of	figure,	but	bend	into	another	as	she	swims	in	the	politically	
charged	 currents	 around	 her.14	 Nevertheless,	 I	 think	 it’s	 useful	 to	
 











form	 Champion,	 POLITICO	 (Feb.	 11,	 2020),	 https://www.politico.com/states/new	
-york/albany/story/2020/02/11/the-left-turns-against-its-one-time-criminal-justice	



















model	 of	 prosecutor	 appears	 responsive.	 Finally,	 I	 conclude	 by	 ex-
plaining	how	the	distinctions	among	the	ideal	types	demonstrate	fun-
damental	disagreements	about	the	proper	scope	of	criminal	law	and	











































































Lessons	 from	Administrative	Law,	 61	STAN.	L.	REV.	 869,	873–74	 (2009);	 Issa	Kohler-












ceration”	entered	 the	popular	 lexicon,21	 “[t]he	prosecutor	has	more	




























tion	 allows	 police	 and	 prosecutors	 to	 discriminate,	 consciously	 or	 unconsciously,	
based	on	race	and	other	characteristics.”);	Angela	J.	Davis,	The	American	Prosecutor:	
Independence,	Power,	and	the	Threat	of	Tyranny,	86	IOWA	L.	REV.	393	passim	(2001);	











CRIM.	L.	&	CRIMINOLOGY	305,	 327	 (2018);	 Ronald	Wright	&	Marc	Miller,	The	 Screen-
ing/Bargaining	Tradeoff,	55	STAN.	L.	REV.	29,	54	(2002)	(“Most	authors	see	only	the	bad	






















selves	 (or	 embracing	 the	mantle	of)	 “progressive	prosecutors.”32	 In	
the	past,	despite	the	widespread	acknowledgement	that	prosecutors	
were	immensely	powerful,	local	prosecutorial	elections	generally	at-

















[https://perma.cc/UYC7-DWB8];	 Carissa	 Byrne	 Hessick	 &	 Michael	 Morse,	 Picking	
Prosecutors,	105	IOWA	L.	REV.	1537,	1540	(2020)	(“[A]	motivated	group	of	advocates	
and	 their	 supporters	 have	 started	 a	movement	 to	 elect	 progressive	 prosecutors.”);	
Daniel	Marans,	Black	Activist	Starts	Group	that	Aims	To	Elect	Progressive	Prosecutors,	










candidates	 have	 adopted	 a	 critical	 posture,	 promising	 systemic	
change.33	For	example,	in	2017,	the	ACLU	of	Massachusetts	launched	
the	“What	a	Difference	a	DA	Makes	Campaign”	with	an	eye	to	encour-


















	 33.	 This	 turn	also	 reflects	a	much-needed	 realization	 that	 the	 “criminal	 justice	
system”	really	isn’t	a	system	at	all	and	consists	of	many	disparate	local	political	order-













	 36.	 See	 The	 Power	 of	 Prosecutors,	 ACLU,	 https://www.aclu.org/issues/smart	
-justice/prosecutorial-reform/power-prosecutors	[https://perma.cc/4WPT-73UB].	
	 37.	 See,	 e.g.,	 Rachel	 E.	 Barkow,	Three	 Lessons	 for	 Criminal	 Law	Reformers	 from	
Locking	Up	Our	Own,	107	CALIF.	L.	REV.	1967,	1969	(2019);	Nora	V.	Demleitner,	State	
Prosecutors	at	 the	Center	of	Mass	 Imprisonment	and	Criminal	 Justice	Reform,	32	FED.	






























-crowded-los-angeles-da-race;	 Paula	 Reed	 Ward,	 DA	 Race	 Pits	 22-Year	 Incumbent	
Against	 Longtime	 Public	 Defender,	 PITT.	POST-GAZETTE	 (Nov.	 2,	 2019),	 https://www	
.post-gazette.com/news/crime-courts/2019/11/02/District-Attorney-race	







-a0c9-6d2d7818f3da_story.html	 [https://perma.cc/L8TW-9HL9]	 (describing	 chal-
lenges	faced	by	Rachael	Rollins	and	ascribing	them	at	least	in	part	to	her	gender);	Aa-
ron	Morrison,	Black	Women	Prosecutors	Rally	Behind	 St.	 Louis	 Circuit	Attorney	 over	





	 41.	 See,	 e.g.,	 Angela	 J.	 Davis,	 Reimagining	 Prosecution:	 A	 Growing	 Progressive	
Movement,	 3	 UCLA	CRIM.	 JUST.	L.	REV.	 1,	 10–12	 (2019)	 (discussing	 Larry	 Krasner,	 a	
newly	elected	district	attorney	without	a	prosecutorial	background);	Steven	Zeidman,	























The	 popular	 embrace	 of	 the	 “progressive	 prosecutor”	moniker	




	 42.	 See,	 e.g.,	 Michael	 Barajas,	The	 Tattooed	 Star	 of	 the	 ‘Progressive	 Prosecutor’	




of	 Prosecutor,	 CHRISTIAN	SCI.	MONITOR	 (July	 17,	 2017),	 https://www.csmonitor.com/	
USA/Justice/2017/0717/Meet-a-new-breed-of-prosecutor	[https://perma.cc/234L	
-F3Y2]	(discussing	Mark	Gonzalez	and	progressive	prosecutors	 in	general);	Christo-






ney	 Race,	 L.A.	TIMES	 (Oct.	 21,	 2019)	 https://www.latimes.com/opinion/story/2019	
-10-21/lacey-gascon-district-attorney-election.	
	 44.	 See	Brooks	Sutherland,	Rachael	Rollins	Takes	Democrats’	Nod	for	District	At-
torney,	 BOS.	 HERALD	 (Nov.	 8,	 2018),	 https://www.bostonherald.com/2018/09/05/	
rachael-rollins-takes-democrats-nod-for-district-attorney.	
	 45.	 See	 Elizabeth	 Weill-Greenberg,	 Deadlocked	 San	 Francisco	 District	 Attorney	




























ries,	 or	 ideologies	 and	 instead	 focus	 on	 specific	 policies.51	 For	
 
(2016)	(describing	the	view	of	the	Carter	administration	that	only	“greater	punitive	








Ketterer,	 Saying	 Ogg	 Not	 Progressive	 Enough,	 TOP	 Endorses	 Dem	 Challenger	 Audia	























ation”	 and	 “increas[ing]	 fairness.”52	 Yet,	 the	 recommendations	 that	
follow	provide	a	host	of	different	possibilities	and	priorities	for	DAs,	
from	increasing	diversion,	to	ensuring	that	sentences	are	calculated	
properly,	 to	 turning	over	exculpatory	evidence,	and	 to	speaking	re-
spectfully.53	 Not	 to	 diminish	 the	 significance	 of	 each	 proposal,	 but	
these	 “principles”	offer	 something	 for	everyone,	 including	DAs	who	
might	not	be	otherwise	recognizable	as	“progressive.”54	For	example,	
some	of	the	principles	simply	might	be	recognizable	as	best	practices	







progressive	 prosecutor	 brand	 has	 become	 sufficiently	 popular	 that	



































invites	 greater	 uncertainty	 about	 prosecutorial	 elections	 and—per-











one	 least	 likely	 to	 receive	 the	 progressive	 prosecutor	mantle.	 This	





































































Interest	 Practice,	 58	B.U.	L.	REV.	 337,	 364	 (1978);	 Stephen	 Lee	&	 Sameer	M.	 Ashar,	
DACA,	 Government	 Lawyers,	 and	 the	 Public	 Interest,	 87	 FORDHAM	L.	REV.	1879,	 1881	
(2019)	(describing	DACA	and	a	“vision	of	prosecutorial	justice”);	Louise	G.	Trubek,	Em-













progressive	prosecutors	doesn’t	 appear	 to	 refer	 to	 or	 embrace	 this	
model	when	referring	 to	progressive	prosecutors.62	One	way	of	un-















Local	 Criminal	 Justice	Outcomes,	 (Jan.	 3,	 2019)	 (unpublished	manuscript),	 https://	
ssrn.com/abstract=3243162.	Even	assuming	that	this	correlation	did	suggest	a	causal	
relationship,	I	don’t	see	that	finding	as	diminishing	the	substantial	body	of	research	












	 63.	 See,	e.g.,	Emily	Bazelon,	Kamala	Harris,	a	 ‘Top	Cop’	 in	the	Era	of	Black	Lives	
Matter,	 N.Y.	 TIMES	 (May	 25,	 2016),	 https://www.nytimes.com/2016/05/29/	
magazine/kamala-harris-a-top-cop-in-the-era-of-black-lives-matter.html	[https://	
perma.cc/NT4J-URRT]	(describing	the	politics	and	background	of	Kamala	Harris);	Jake	
Bittle,	Brooklyn	 Is	 America’s	 Next	 Shot	 At	 Electing	 a	 Progressive	 Prosecutor,	 NATION	
(Sept.	 11,	 2017),	 https://www.thenation.com/article/archive/brooklyn-is-americas	
-next-shot-at-electing-a-progressive-prosecutor	 (“Harris	made	a	number	of	bold	 re-



























of	 the	 Status	 Quo?	 The	 Record	 Is	 Mixed,	 POLITIFACT	 (Jan.	 29,	 2019),	 https://www	
.politifact.com/article/2019/jan/29/kamala-harris-criminal-justice-reformer-or	
-defende	[https://perma.cc/MVQ8-2EGH].	







tensibly	 kinder,	 gentler	 carceral	 institutions);	 Benjamin	 Levin,	Guns	 and	 Drugs,	 84	
FORDHAM	L.	REV.	2173	(2016)	(describing	liberal	and	progressive	support	for	criminal-
izing	 gun	possession);	 Benjamin	Levin,	Mens	Rea	Reform	and	 Its	Discontents,	 109	 J.	


















policymaking	 and	 a	 growing	 body	 of	 scholarship	 shows	 just	 how	
faulty	that	equivalence	is.65	
Put	 simply,	 a	 discourse	 or	 political	 movement	 that	 equates	 a	
broad	set	of	policy	preferences	with	a	specific	agenda	in	the	criminal	
arena	 is	 fundamentally	 bereft.	 This	 partisan	 frame	 understates	 the	























































David	 Sklansky	 sets	 forth	 a	 number	 of	 recommendations	 for	 “chief	
prosecutors	who	want	 their	offices	 to	do	a	better	 job	pursuing	 jus-











tem	as	presently	 constituted.	 In	 keeping	with	 the	basic	 ideologies	of	 individualism,	
these	institutions	were	structured	around	‘the	individual,’	making	it	impossible	.	.	.	to	
put	society	in	the	dock.”);	Ronald	Chen	&	Jon	Hanson,	The	Illusion	of	Law:	The	Legiti-




tem.”);	 Ayesha	 Bell	 Hardaway,	 The	 Supreme	 Court	 and	 the	 Illegitimacy	 of	 Lawless	












the	 register	 of	 the	 proceduralist	 prosecutor:	 “collect[ing]	 and	
shar[ing]	data”;71	“build[ing]	in	second	looks”;72	“hav[ing]	a	clear,	gen-
erous,	 and	 administrable	 disclosure	 policy”;73	 not	 “turn[ing]	 a	
profit”;74	“reduc[ing]	case	delays”;75	“investigat[ing]	police	shootings	
independently	 and	 transparently”;76	 improving	office	 culture;77	 and	
diversifying	staff.78	
Similarly,	the	Brennan	Center’s	“21	Principles	for	the	21st	Cen-
tury	 Prosecutor”	 devotes	 substantial	 space	 to	 proceduralist	 princi-
ples.	Like	Sklansky,	 the	report’s	authors	stress	 improving	discovery	










Interestingly,	 while	 treated	 here	 as	 a	 principle	 of	 progressive	
prosecution,	this	economic-centered	account	is	a	staple	of	conserva-




















Way	 for	 States	 To	 Save	 Money	 and	 Lives,	 WASH.	 POST	 (Jan.	 7,	 2011),	 http://www	
.washingtonpost.com/wp-dyn/content/article/2011/01/06/AR2011010604386	
.html	[https://perma.cc/M7L6-5Z8G];	Marc	Levin,	Testimony	for	House	Judiciary	Com-










sarily	 map	 onto	 a	 U.S.-style	 left/right	 axis,	 despite	 the	 politically	
loaded	label.	The	proceduralist	prosecutor’s	progressivism	might	be	
understood	 correctly	not	 as	 a	manifestation	of	 twenty-first	 century	
“progressivism”	(i.e.,	some	broadly	phrased	left	politics	that	might	en-
compass	liberalism,	radicalism,	etc.),	but	instead	as	a	belief	in	ensur-







tors”	 have	 instituted	 or	 increased	 emphasis	 on	 conviction	 integrity	
units	 that	are	designed	 to	double-check	 line	prosecutors’	work	and	




















BOULDER	 DAILY	 CAMERA	 (Oct.	 9,	 2018,	 12:07	 PM),	 https://www.dailycamera.com/	
2018/10/09/boulder-das-conviction-integrity-unit-officially-online;	 Vaidya	 Gulla-
palli,	 Defending	 the	 Conviction	 Integrity	 Unit	 in	 St.	 Louis,	 APPEAL	 (Aug.	 19,	 2019),	
https://theappeal.org/defending-the-conviction-integrity-unit-in-st-louis	[https://	
perma.cc/QTE9-NVV8];	Garrison	Lovely,	Tiffany	Cabán	Will	Put	 the	System	on	Trial,	













duct	 from	 testifying	 at	 trial,	 as	 have	 Florida	 State	 Attorney	 Aramis	










	 90.	 See,	 e.g.,	 Gullapalli,	 supra	 note	 89;	 Josie	Duffy	 Rice,	Do	 Conviction	 Integrity	













































































political,	 and	 economic	 conditions.99	 Without	 addressing	 distribu-









rooted	 in	 concerns	 about	 structural	 inequality	 and	 substantive,	 not	




There	 are	 different	 flavors	 of	 prosecutorial	 progressivism	 and	
different	sets	of	prosecutorial	progressive	priorities:	those	focused	on	




uting	 criminal	 justice	 resources	 (e.g.,	 pursuing	 cases	 against	 more	
privileged	defendants	while	 scaling	back	prosecutions	of	 less	privi-
leged	 defendants).	 These	 approaches	 are	 evident	 in	 the	 continued	
calls	for	harsh	punishment	and	carceral	sanctions	from	commentators	
and	activists	on	the	left	who	otherwise	decry	mass	incarceration	and	






reformist”	or	 “transformative”	 reforms.	See,	 e.g.,	THOMAS	MATHIESEN,	THE	POLITICS	OF	














































Diana	Florence,	attorney-in-charge	of	 the	construction	task	 force	 for	 the	Manhattan	
district	attorney.	Joining	the	panel	via	video	call,	Florence	said	her	office	has	been	suc-
cessfully	prosecuting	wage	theft	cases	for	about	three	years,	since	becoming	aware	of	
systematic	 theft	while	 investigating	 a	workplace	 death.”);	 Terri	 Gerstein,	The	 Shut-
down	Shows	Why	Progressives	Need	To	Make	Labor-Law	Enforcement	a	Top	Priority,	













are	 a	 frequent	 exception.107	 That	 is,	 many	 progressive	 prosecutors	










tivism	 on	 underenforcement	 of	 criminal	 law.	 The	 accounts	 of	 un-
derenforcement	tend	to	emphasize	the	ways	in	which	police	and	pros-





















timore	 State’s	 Attorney,	 BALT.	 SUN	 (June	 26,	 2018,	 4:30	 PM),	 https://www	
.baltimoresun.com/politics/bs-md-ci-states-attorney-20180625-story.html	 (describ-
ing	Mosby’s	aggressive	prosecution	of	 the	police	officers	 involved	 in	Freddie	Gray’s	
death).	
	 111.	 See	RANDALL	KENNEDY,	RACE,	CRIME,	AND	THE	LAW	29–75	(1997)	(tracing	the	un-
derenforcement	 of	 crimes	 against	 black	 defendants);	 Alexandra	 Natapoff,	Underen-
forcement,	75	FORDHAM	L.	REV.	1715,	1717	(2006)	(“Underenforcement	can	also	be	a	









































Move,	 VANITY	 FAIR	 (Mar.	 21,	 2017),	 https://www.vanityfair.com/news/2017/03/	
preet-bharara-nyu-law-school	 [https://perma.cc/G3T9-NKMA]	 (“Democrats	 itching	
for	new	leadership	have	long	hoped	that	Bharara,	an	anti-corruption,	anti-Wall	Street	
crusader,	might	use	his	free	time	to	take	on	Donald	Trump.”);	William	D.	Cohan,	Will	
Preet	 Bharara,	 New	 York’s	 Anti-Corruption	 Crusader,	 Run	 for	 Higher	 Office?,	 NATION	
(Apr.	 29,	 2015),	 https://www.thenation.com/article/will-preet-bharara-new-yorks	
-anti-corruption-crusader-run-higher-office.	
	 115.	 See	Juliana	Feliciano	Reyes,	Philly	DA’s	Office	Launches	a	Unit	To	Prosecute	Em-











prosecutors”	 gained	widespread	 attention,	The	Nation	 identified	 as	
“progressive	prosecutors”	a	group	of	state	attorneys	general	who	had	


















sivism—is	 rooted	 in	 a	 statist	worldview	 that	 understands	 criminal	
law	as	the	proper	vehicle	for	channeling	the	state’s	(and,	by	extension,	
society’s)	 moral	 outrage	 about	 social	 problems.122	 From	 this	
 
	 117.	 See,	e.g.,	Terri	Gerstein,	Stealing	from	Workers	Is	a	Crime.	Why	Don’t	More	Pros-




























tions	 (e.g.,	 incarcerating	 powerless	 defendants,	 executing	 coercive	
plea	deals).125	That	is,	the	claim	seems	to	rest	on	a	belief	that	the	cru-
sader	 or	 “progressive”	 aspects	 of	 the	 prosecutorial	 progressive	 are	










































Wall	 Street	 or	 Albany	 [where	 Bharara	 focused	 on	 government	 corrup-







Embracing	progressive	prosecutorialism	 requires	 a	 concession	 that	
critiques	 like	 Patton’s	might	 persist,	 but	 the	 fundamental	 need	 for	
criminal	 law	to	discipline	 the	powerful	or	protect	marginalized	vic-





of	 the	prosecutor	as	an	anti-carceral	 (or	decarceral)	 actor.	Like	 the	














tional	 structures	 for	 good	 (as	 the	 prosecutorial	 progressive	 would	
wish)	but	rather	to	shrink	those	institutions,	or	perhaps	do	away	with	
them	altogether.	
The	 anti-carceral	 prosecutor’s	 stance	 comes	 closest	 to	 resem-
bling	those	embraced	by	prison	abolitionists	and	other	more	radical	










and	 the	 criminal	 system.131	 Similarly,	where	 the	 prosecutorial	 pro-
gressive	might	prioritize	enforcing	certain	types	of	crimes,	the	anti-
carceral	 prosecutor	 seeks	 to	 enact	 policies	 of	 declination—i.e.,	 for-
mally	refusing	to	bring	charges.132	This	approach	has	gained	ground,	
particularly	 in	 the	context	of	 certain	 classes	of	drug	crimes.	 Suffolk	
County	DA	Rachael	Rollins,	for	example,	made	a	campaign	promise	not	
to	prosecute	a	range	of	 “quality	of	 life”	offenses,	 including	minor	 in	
possession	of	alcohol,	breaking	and	entering	to	seek	shelter,	and	other	
crimes	not	readily	linked	to	violence	or	victims.133	Similarly,	once	in	
office,	 Cook	 County	 State’s	 Attorney	 Kim	 Foxx	 announced	 that	 she	
would	 stop	 prosecuting	 individuals	 for	 driving	 with	 licenses	 sus-
pended	 for	 inability	 to	 pay	 fines	 or	 fees.134	 Certainly,	 such	 policies	
could	 be	 coupled	 with	 prosecutorial	 progressive	 or	 proceduralist	







Histories	 of	 Resistance,	 Transformative	 Justice,	 and	 Accountability,	 132	HARV.	L.	REV.	





	 131.	 See,	 e.g.,	 Allegra	M.	McLeod,	Envisioning	 Abolition	Democracy,	 132	HARV.	L.	
































mean	 finding	 avenues	 to	 punish	 more	 privileged	 defendants	 more	
harshly;	 it	 would	 mean	 treating	 all	 defendants	 with	 the	 lenience,	
mercy,	and	humanity	often	reserved	for	the	most	powerful.139	
 
	 135.	 Put	differently,	 these	policies	might	operate	as	reformist	 (rather	 than	non-
reformist)	reforms	if	coupled	with	a	re-dedication	of	resources	within	the	criminal	sys-
tem	or	the	prosecutor’s	office.	See	supra	note	100.	





























As	should	be	clear,	 the	 ideal	 types	traced	above	might	overlap,	
and	many	progressive	prosecutors	might	embrace	polices	or	rhetoric	
that	I	associate	with	several	different	ideal	types.	Indeed,	some	of	the	















with	 the	 criminal	 system	 is	 the	prevalence	of	 conservatives	and/or	
Republicans	 in	positions	of	power.	As	described	above,	 I	 think	 that	
partisan	characterization	is	dangerously	reductive	and	largely	inaccu-
rate.	Punitivism	and	carceral	politics	transcend	party	lines.	
The	 proceduralist	 prosecutor	 is	 an	 attractive	 candidate	 if	 the	
problem	with	the	criminal	system	is	corrupt	or	unconstitutional	be-
havior	 in	DAs’	offices.	Like	almost	every	academic	commentator	on	
























































	 146.	 See,	 e.g.,	Bell,	 supra	 note	99	 (“Thin	 conceptions	of	procedural	 justice	 could	
produce	what	Jeremy	Bentham	called	‘sham	security,’	leaving	some	individuals	with	a	
vague	 sense	 that	 they	 have	 been	 treated	 justly	while	 neglecting	more	 fundamental	
questions	of	justice.”);	Eric	J.	Miller,	Encountering	Resistance:	Contesting	Policing	and	




























































prosecutorial	 progressive,	 maybe	 passing	 more	 criminal	 statutes	
would	 be	 a	 social	 good	 as	 long	 as	 those	 statutes	 targeted	 the	 right	
types	of	conduct).	If	a	carceral	sentence	or	criminal	prosecution	is	the	

















control	of	 the	poor,	or	opposed	 to	 true	democracy,	 then	how	could	
working	 within	 those	 structures	 do	 anything	 but	 legitimate	 these	
same	problematic	institutions?	If	the	goal	should	be	a	world	without	
prisons	or	if	the	institutions	of	the	criminal	system	are	inherently	ob-
























honest	 and	 careful	 engagement	 with	 the	 terms	 of	 the	 progressive	
prosecutorial	movement.	Like	so	many	other	corners	of	the	discourse	















essential	 to	 determining	whether	 (and	 to	what	 extent)	 progressive	
prosecutors	have	a	role	to	play	in	moving	beyond	mass	incarceration.	
 
	 158.	 Cf.	 Jocelyn	 Simonson,	The	 Place	 of	 “The	 People”	 in	 Criminal	 Procedure,	 119	
COLUM.	L.	REV.	249,	293–94	(2019)	(“[W]e	should	be	careful	not	to	let	the	high-profile	
wins	of	progressive	prosecutors	further	re-entrench	the	notion	that	the	public	belongs	
only	on	the	prosecution	side	of	the	‘v.’;	even	when	a	progressive	prosecutor	wins,	she	
does	not	represent	the	full	community.	As	long	as	there	are	prosecutions	against	indi-
vidual	defendants,	there	will	be	members	of	the	public	who	support	defendants,	and	
there	will	be	interests	of	the	public	that	coincide	with	the	interests	of	defendants.	The	
people	will	be	on	both	sides.”).	
	 159.	 See	generally	Levin,	The	Consensus	Myth	in	Criminal	Justice	Reform,	supra	note	
12	(critiquing	this	approach).	
	 160.	 See	generally	id.	
	 161.	 See	Davis,	supra	note	41,	at	27	(“No	single	approach	can	achieve	success	in	all	
jurisdictions,	nor	can	every	reform	be	implemented	in	every	jurisdiction.	.	.	.	Any	at-
tempt	to	reduce	the	incarceration	rate	and	unwarranted	racial	disparities	in	the	crim-
inal	justice	system	should	be	supported.”);	FORMAN,	supra	note	64,	at	229	(arguing	that	
mass	incarceration	resulted	from	“a	series	of	small	decisions,	made	over	time,	by	a	dis-
parate	group	of	actors”	and	so	“mass	incarceration	will	have	to	be	undone	the	same	
way”).	
